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RAPED BY THE SYSTEM
An Account of Clarissa
in the Light of
Eighteenth-Century Law
Beth Swan

f

te rape of Clarissa has provoked considerable debate
in recent years, much of which places it in a context
which Richardson would not have recognized. Eagleton seems to be aware that his reading is not one
which Richardson would have anticipated: "Clarissa still poses an acute
problem for us. Not a problem consciously posed by the text, but one
that it can be persuaded to raise by a certain reading."* This essay
confines itself to the problems raised consciously by the text in relation
to rape: moral values and the law.
Eighteenth-century concepts of morality are surprisingly prag
matic and are predicated not on religious ethics but on issues of power
and property, which were often related by way of inheritance law:
wives had to be chaste in order to ensure the legitimacy of heirs. Hence
female virtue was popularly equated with virginity, Shamela's famous

' Terry Eagleton, The Rape ofClarissa: Writing, Sexuality and Class Strugglein SamuelRichardson
(Oxford: Basil Blackwell, 1982), 86.
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"diminutive mere Grain of Mustard-seed," a purely physical attribute
which could be "stolen" by a rapist.^
Clarissa's rape is part of a debate concerning women, virtue and
the law which spanned the century. Antonia argues in The Virgin Unmask'd (1709): "a Woman that is really vertuous" cannot "lose her
Honour, unless she be ravish'd; and then "tis a Question, whether she
loses it or not". Lucinda replies, echoing popular views, "a Woman that
is murder'd, loses her Life as much as she that dies of a Fever"
Richardson's text repudiates this reductive socio-legal definition of
virtue; Clarissa's virtue is referred to as a form of innate moral strength:
"majesty," "native dignity," and "heroism". Mrs. Norton tells Clarissa
after the rape, "Your moral character is untainted".''
Eagleton finds Clarissa's virtue unrealistic, a "grave parody of
official moral ideology" which, when taken to extremes, reveals "its
corrupt reality" (49). He claims that her "spiritual individualism is the
acceptable face of the very system which kills" (87) her, but this is
clearly not the case. His argument redefines Richardson's ideological
stance in terms of his own interpretation of eighteenth-century ideals
of virtue. Richardson's concept of virtue transcends bourgeois ethics,
which often had economic roots and is more closely allied to Christian
theology.^ Socio-legal constructs of virtue indeed had "corrupt" roots,
as Eagleton argues, but Clarissa's virtue defines itself in opposition to
such ideas rather than being a sublime presentation of them.
Castle seems somewhat dismissive of virtue as a narrative theme,
arguing that Clarissa's rape is not part of "an isolated and sentimental
ized theme of female 'Virtue,' but that it points to a larger, multileveled
pattern of sexual and political exploitation".^ However, in an
eighteenth-century context, virtue is not simply a sentimental or a

^ Henry Fielding, Shamela (1741), ed. Douglas Brooks-Davies(Oxford: Oxford UniversityPress,
1986), 322.
' Bernard Mandeville, The VirginUnmask'd, 1709 (Delmar, New York: Scholars'Facsimiles and
Reprints, 1975), 183.
' Samuel Richardson, Clarissa or. The History of a Young Lady (1747-8), ed. Angus Ross
(Harmondsworth: Penguin, 1985), 990.
' Margaret Doody discusses Clarissa in relation to contemporary devotional literature in A
Natural Passion: A Study of the Novels of Samuel Richardson (Oxford: Clarendon Press, 1974),
151-87. Erickson discusses Clarissa as a Christian heroine but does not engage with the implicit
socio-legal criticism. Robert A. Erickson, "Written in the Heart": Clarissa and Scripture,"
Eighteenth-Century Fiction 2 (19&9): 17-52.
' Terry Castle, Clarissa's Ciphers (Ithaca: Cornell University Press, 1982), 116.
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moral issue but an economic and legal one. Its prevalence in eighteenthcentury narrative reflects its importance to contemporary women;
reputation helped to determine marriage opportunities and therefore
a woman's economic situation for life. Far from being a purely
romantic ideal in the isolated and rarefied world of sentimental
heroines, the concept of virtue is linked directly to the "sexual and
political exploitation" Castle observes, which is rooted firmly in law.
The legal context to the issue of female virtue and rape would have
been evident to contemporary readers, who were more conversant in
law than is generally acknowledged. Throughout the century there was
wide public interest in legal publications, from legal handbooks to trial
transcripts and more salacious versions of court events.^ In 1730
Richardson himself printed .<4 Complete Collection of State Trials,one of
the most authoritative accounts of judicial proceedings of the seven
teenth and eighteenth centuries.®
As a printer, Richardson was inevitably aware of the popular
market for crime and trial narratives.' T. Howell, who edited and
compiled State Trials, commented on trial by eighteenth-century media
in the case of Mary Squires and Susannah Wells, accused in 1753 of
assaulting and robbing Elizabeth Canning: "Sir Crisp's Address, and
Canning's friends' Refutation of it, make two large folio pamphlets;
and the many other pamphlets published on both sides at that time, are
too numerous to insert here, or take any notice of.'"° Congreve
criticized such publications in The Way of the World (1700), comment
ing that trials are "consigned by the shorthand writers to the public
press; and from thence...transferred to the hands, nay into the throats
and lungs of hawkers...you must hear nothing else for some days" (5.5).
In Clarissa (1747-8), Richardson capitalizes on the public appetite for

' Lawrence Stone discusses the different kinds of legal publications in Road to Divorce: Eng
land 1S30-1987 (Oxford; Clarendon Press, 1990), 248-53. Popular legal handbooks include
John Mallory's The Attorney's Pocket Companion and Thomas Wood's An Institute of the
Laws of England (1720).
' Richardson also held thecontract for printing House of Commons bills, orders and reports and
ultimately the Commons journals. See Samuel Richardson: A Biography, by T. C. Eaves and B.
D. KLmpel (Oxford: Clarendon Press, 1971), 43, 56-57.
' See Lincoln Faller, Crime and Defoe (Cambridge: Cambridge University Press, 1993), 1-31;
Phillip Rawlings, Drunks, Whores and Idle Apprentices: Criminal Biographies of the Eighteenth
Century (London: Routledge, 1992); John J. Richetti, Popular Fiction Before Richardson:
Narrative Patterns, 1700-1739 (Oxford: Clarendon Press, 1992), 25-35.
State Trials, ed. T. B. Howell and T.J. Howell, 33 vols. (London, 1809-26),19:276.
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crime, particularly sexual, in order to comment on contemporary
legislation, implicitly criticizing the fact that, rather than translating
moral standards into law, it had corrupted them with concern for
property.
Despite the detailed accuracy of Richardson's presentation of the
law in relation to rape in Clarissa, literary commentators have largely
ignored the legal context. Brissenden politicizes the rape, arguing that
it "is a struggle between the symbolic and ultimately heroic representa
tives of different social classes...different moral and intellectual
attitudes." He notes rightly that "Clarissa...\s not an allegory" and that
"the confinements and tortures to which Clarissa is subjected have an
authentic physical reality."" It is unfortunate that he does not recog
nize the legal context which informs this reality.
Warner's critical approach reduces rape to a notional assault, "the
most cogent response to Clarissa's fictional projection of herself as a
whole unified body."" Eagleton criticizes this example of "the truly
reactionary nature of much deconstructionist 'radicalism,' once
divorced from the social and political contexts it so characteristically
finds hard to handle" (67-68). Yet he seems dangerously close to
Warner: "Daunted by her 'phallic' wholeness...Lovelace must possess
Clarissa so that he may reunite himself with the lost phallus" (58).
Eagleton subsequently dehumanizes Lovelace and Clarissa, reducing
them to being "complicit as units of textual 'grammar'" (85). Blackstone, an eighteenth-century legal commentator, defines rape more
appropriately as "the carnal knowledge of a woman forcibly and against
her will"; it is this which the novel presents, not a semantic game."
Richardson emphasizes the violation of Clarissa's body, her
personal sense of virtue, and her trust, for she is imder Lovelace's
protection, the legal and social implications of which could not have
escaped contemporary readers. The text clearly presents the rape as a
crime in terms of both secular and moral law; Brissenden, Warner, and
Eagleton fail to account fully for either.

" R. F. Brissenden, Virtue in Distress: Studies in the Novel of Sentiment from Richardson to Sade
(London: Macmillan, 1974), 161.
" William Beatty Warner, Reading Clarissa: The Struggles of Interpretation (New Haven: Yale
University Press, 1979), 49.
" Sir William Blackstone, Commentaries On The Laws OfEngland,S"*" ed., 4 vols. (Dublin, 1775),
4:,210.
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Zomchick takes some account of the legal background to the rape,
but he approaches law as a quasi-philosophical concept as opposed to
focusing on the specific legalities of Clarissa's case, with which the text
is so clearly concerned. He concentrates on Lovelace as a "juridical
subject," whose "conscience and imagination are plotted upon the law's
iron matrix, the axes of which are a respect for property and a willful
disregard of the rights of the potential wife." Zomchick argues that
Lovelace "tries to extenuate his guilt" after the rape "by turning his and
Clarissa's relation into a matter of property rights."''* Yet legally, their
relationship is already a question of property rights. Castle recognizes
that Morden's ultimate revenge on Lovelace "is not so much on behalf
of Clarissa, but...the Harlowe males, whose property rights Lovelace
has violated by 'stealing' her" (183). Eaves and Kimpel ignore the legal
context, ingeniously explaining Lovelace's proprietorial attitude to
Clarissa as "not unlike that of a Texas millionaire towards a private
submarine" (264).
Both Lovelace and Clarissa are conscious of the legal designation
of women as masculine property but this was common to eighteenthcentury society and not, as Zomchick seems to suggest, unusually
evident in their relationship. Daughters were regarded as their fathers'
property, until "ownership" was transferred to a husband through
marriage. Sheridan's contemporary dictionary defines "property" not
simply as an object but as a "right of possession." His definition of "to
possess" is particularly relevant to attitudes throughout the eighteenthcentury towards women: "to be master of; to enjoy; to have power
over".'' This concept imderlies much of Clarissa, for example when
Lovelace tells the heroine, "If you will be mine," by marriage, "your
injuries will be injuries done to myself" (909). While not calculated to
appeal to the reader, such comments are not simply expressions of
in^vidual misogyny, as Zomchick implies, but provide an implicit
criticism of the legal designation of women as masculine property.
Zomchick views observations such as "if once pardoned, all is
over...in a crime of this nature there lies no appeal,"'^ as "characteristic
"John P. Zomchick, Family and The Law in Eighteenth-Century Fiction: The Public Conscience
in the Private Domain (Cambridge: Cambridge University Press, 1993), 95,88.
" T. Sheridan, A General Dictionary of the English Language (1780), 2 vols. (Menston, England:
The Scholar Press, 1967).
"Samuel Richardson, Clarissa,ed. B. A.Wright, 4 vols. (London; Dent, 1967), 2:424. This letter,
which Richardson added to the third edition in 1751, is omitted in the Penguin edition, which
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of the lawyer" (93). Lovelace invites such comparisons, arguing: "it is
but glossing over one part of a story, and omitting another, that will
make a bad cause a good one...What an admirable lawyer should I have
made" (1287). Zomchick implies that Lovelace's legal knowledge is
unusual, part of his "juridical fancy" (82). However, knowledge of law
was a fashionable intellectual "accomplishment," a masculine equivalent
to the more domestic and artistic accomplishments deemed appropriate
for women. Bingley comments on feminine accomplishments in Pride
and Prejudice (1813): "They all paint tables, cover skreens and net
purses."'^ In contrast, Blackstone argued: "a competent knowledge of
the laws of that society, in which we live, is the proper accomplishment
of every gentleman and scholar" (1:5-6). It was fashionable, for
example, for young gentlemen to have chambers at the Inns of Court,
regardless of whether or not they intended to study law.
Lovelace is a self-styled commentator on law, evaluating it from a
rake's perspective, as no doubt did many young men of the period as
they discussed the latest scandalous trials in the taverns. In Way of the
World, Congreve describes the "young revellers of the Temple," who
"take notes" at trials and "talk it over again...before drawers in an
eating-house" (5.3). Lovelace is perhaps a satirical comment on young
men of his rank who applied their minds to law only as an amusement.
Contemporary readers are likely to have seen him not so much as an
example of "a legalistic conscience" (82) as Zomchick suggests but of
popular juridical wit.
Lovelace enjoys manipulating both linguistic and juridical figures.
He plays on the law's emphasis on property, referring to rape as theft:
"I ought to be acquitted of everything but a common theft, a private
larceny" (1439). Blackstone notes: "Larciny from thepersow is either by
privately stealing; or by open and violent assault, which is usually called
robbery." Lovelace is clearly guilty of an "open and violent assault" but
he claims that his theft is the lesser offence of private larceny or, as
Blackstone explains, "privately stealing from a msxPs person, as by
picking his pocket or the like, without his knowledge" (4:241). Love
lace's theft may be committed "without [Clarissa's] knowledge" but it

is based on the first edition. Further references to the Dent edition are indicated by giving a
volume number as well as a page number.
" Jane Austen, Pride and Prejudice, 1813 (London: Penguin, 1982), 84.
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is clearly not on a level with picking her pocket, however tempting
Freudian interpretations may be to certain commentators.'®
Lovelace's wit assumes detailed knowledge of law on the part of
the reader, in this case Belford, which parallels the legal awareness
Richardson expects of his readers. Lovelace's comments provide a kind
of reductio ad absurdum of the laws which regarded women, and thus
rape, in terms of property. Interestingly, he assumes the proprietorial
rights of a husband, suggesting that Clarissa's flight from "her acknowl
edged husband," was "the greatest of felonies" (757). If they were
married, the law would indeed regard Clarissa's escape as depriving him
of his property. Since Clarissa is not married, Lovelace has in effect
stolen her from Mr. Harlowe.
The law regarded rape largely as a violation of masculine property,
although as the century progressed there was some move towards
recognizing the injury to the woman.^Rape was usually prosecuted by
the victim's father or husband, not the woman herself. Blackstone
notes that the "remedy" for "an immediate injury to another's person
or property" is "usually by an action of trespass" (3:123). He defines
trespass as any "offence against the law of nature, of society...whether
it relates to a man's person, or his property" (208), for example, his
daughter. Jacob, an eighteenth-century legal commentator, notes:
"Trespasses against a Man's Property may be committed...against his
Wife, Children, or Servants."^®
A father could bring an action for loss of services if he could prove
that his daughter was, as a result of the rape, "less able to assist him as
a servant, or that" the rapist "in the pursuit of his daughter was a tres
passer upon his premizes."^' This inevitably only protected girls whose
parents could afford to keep them at home, where they could be
regarded as being in their fathers' service.
The law allowed women to prosecute in cases of rape but it was
difficult in practice. Clarissa is clearly aware of her legal rights, warning
Mrs. Sinclair that "what had been done to her was punishable by death"
(964), referring to the fact that those who assisted rapists were indicted
" Eaves and Kimpel comment on Freudian interpretations of Clarissa in Richardson: A
Biography, 257-8.
"See J. M. Beattie, Crimeand the Courtsin England 1660-1800 (Oxford; Clarendon Press, 1986),
131-32.
G. Jacob, A New Law Dictionary, 7th edition, 1756, under "trespass."
" Blackstone, Commentaries (1753), 1793 edition, 3:142.
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as principal offenders in the crime. Blackstone explains that "he who is
present, aiding, and abetting" (14:34) "sufferfs] the same punishment as
[the] principals" (39): death.
However, Clarissa reflects common fears regarding appearing in
court: "suppose...it were insisted upon that I should appear to prosecute
him and his accomplices in a Court of Justice, how do you think I
could bear that?" (1013). As Ian Bell points out, "The violated woman"
was "subject to grueling and potentially humiliating examination in
public. As a result, there is every reason to believe that such officiallysanctioned hostile treatment...led to rape being seriously underreported to the courts-."" Mrs. Howe warns Clarissa that if she does not
prosecute, it will be "surmised that she fears "some...lurking love, will
appear upon the trial" (1016). However, Richardson shows Clarissa's
motives for not prosecuting to be virtuous by her promise to Anna that
if Lovelace "sets on foot any machination against you, or Mr. Hick
man...! will consent to prosecute him" (1021).
Mrs. Howe expresses conventional morality, regarding the crime
as "the ruin of an innocent creature" but also as "dishonour" to "a
family of eminence." She argues that Clarissa "ought to overcome her
scruples out of regard to her family, her acquaintance, and her sex,
which are all highly injured and scandalized" (1017). The injury to
Clarissa is seen in social, not personal terms, reflecting the legal position
that rape is an injury to the father "to his family, and to his honour and
happiness."^^ Clarissa sees the rape as personal, an attack on her virtue,
not on her father's "property." Yet she is aware that if she appears in
court, the issue will not be purely personal and the world will debate
her moral behavior.
Clarissa's fears concerning appearing in court are all too under
standable if one bears the legal context in mind. Jacob explains that in
order to prosecute rape successfully, one had to prove "Penetration and
Emission"-, otherwise, "an Attempt to ravish a Woman, though it be
never so outragious, will be an Assault only."^"* Clarissa would in all
probability have to prosecute Lovelace for the lesser crime of assault.
Beattie notes that "Many women...charged their attacker simply with

Ian Bell, Literature and Crime in Auguttan England (London: Routledge, 1991), 101.
" Blackstone, Commentaries (1753), 1793 edition, 111,142.
" Jacob, New Law Dictionary, under "rape." Further references are to this seaion unless
otherwise stated.
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attempted rape," or assault, "to avoid the unpleasantness that a rape
trial would entail." He explains: "It was not necessary to prove in
attempted rape that penetration had occurred, but simply that that was
what the attacker had had in mind" (129). Since assault could be tried
at the quarter sessions, it was also cheaper than going to trial at the
assizes. Assault was a misdemeanour, not a felony and so was not a
capital offence, although men could be sentenced to the pillory, where
they would face the vicissitudes of mob justice.
Clarissa's reticence to prosecute is due partly to fear of a humiliat
ing public examination but also to an awareness of the legal and
practical difficulties. Beattie explains: "the trouble and the expense
involved in going to a magistrate...and then, several weeks or months
later, traveling with witnesses to appear before the quarter sessions or
assizes must have discouraged all but the most determined prosecutors"
(124). He notes that evidence from the Surrey Assize Proceedings
"suggests that few women on their own reported rape to a magistrate"
(127), arguing that cases usually only came forward when the woman
was seriously injured, or there had been witnesses, that is, when she had
the support and evidence of others.
It is simply not practical for Clarissa to prosecute: the evidence of
the case is not favourable, she has insufficient money and she has no
real family support. Dr. Lewen comments, "I humbly presume that the
reason why you resolved not upon [the prosecution] from the first was
that you did not know that it would have the countenance and support
of your relations" {ilb'T). The Harlowes consider prosecuting Lovelace
but for family revenge, not to avenge the injury to Clarissa: Arabella
writes, "could we but bring him to the gallows, what a meritorious
revenge would that be to our whole injured family." Her comment
about "the innocents he has deluded, as well as the saving from ruin
many others" (1256) is clearly an attempt to cloak the desire for revenge
with respectable morality.
The Harlowes could prosecute Lovelace for rape but also for
abducting an heiress, which was a capital offence. The law reveals its
concern with property in declaring that, as Blackstone explains, "the
indictment must allege that the taking was for lucre" (4:208). This does
not apply to Lovelace, but Clarissa's inheritance would provide useful
evidence if her family wished to claim that Lovelace did indeed want to
gain control of her money by marrying her. Clarissa herself notes.
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"Had I been his but a month, he must have possessed the estate on
which my relations had set their hearts" (1161-2).
The law stipulated that "it must appear that she was taken away
against her will" (4:208) and this clearly worries Clarissa: "when it came
to be seen that I had consented to give him a clandestine meeting". She
realizes that the consensus would probably be "that [she] ought not to
have thrown [herself] into the power of such a man" (1253). Yet
Blackstone notes that even if a woman consented to leave her family,
"if she afterwards refuse to continue with the offender, and be forced
against her will, she may, from that time, as properly be said to be
taken against her will, as if she never had given any consent" (209).
Zomchick argues that Clarissa's case could be weakened by the "need
to 'show dislike,'" for example, by failing "to contradict Lovelace's
public assertions that they were married" (97). Yet Blackstone's
comment demonstrates that this would not necessarily have posed a
problem if coercion could be proved.
Arabella deliberately casts doubt on any plea Clarissa could make
to argue that she had "shown dislike" of Lovelace, presenting her as "a
runaway daughter!living with her fellow, as long as he would live with
her" (1255). She exploits the potential legal difficulties to insult Clarissa,
commenting maliciously, "possibly you may not at present behave so
prudently in some certain points as to entitle yourself to public justice"
(1256).
Arabella may also be suggesting the possibility of pregnancy.Jacob
explains: "formerly it was adjudged not to be a. Rape to force a Woman,
who conceived...because if she had not consented, she could not have
conceived." However, he notes that "this Opinion hath since been
questioned" since the "Violence is no way extenuated by such a
subsequent Consent" and "if it were necessary to shew that the Woman
did not conceive...the Offender could not be tried till such Time as it
might appear whether she did or not." Yet popular wisdom continued
to maintain that pregnancy implied consent.
When Clarissa's uncle asks her if she is pregnant, and Lovelace
hopes she is, the socio-legal context should be borne in mind or we will
fail to understand the insult to Clarissa and the problems she would
face in trying to convince a jury that she was raped. Steeves argues, "It
may not be a considerate question...yet it is a natural one. It is also one
of interest to the reader". The question is not "natural" curiosity but
part of a potential legal challenge to Lovelace. The Harlowes want
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revenge but are also worried about the inheritance they might forfeit
if Clarissa has a child by Lovelace because they could marry and
legitimate it. Blackstone explains: "if a child be begotten while the
parents are single, and they...make an early reparation for the offence,
by marrying within a few months after" (1:455), the child was deemed
legitimate.
Despite writing some years ago, Steeves typifies critical attitudes
throughout the twentieth century regarding Clarissa, commenting
somewhat contemptuously, "Clarissa goes into throes of resentment
that the question is asked, but she does not answer it!" (81). His interest
in the question is almost prurient and utterly inappropriate given the
legal background.
Clarissa is clearly conscious that any prosecution is unlikely to be
successful, referring to a potential court hearing as "pursuing a doubtful
event, under the disadvantages I have mentioned" (1255). The main
difficulty lies in the lack of supporting testimony from either witnesses
to the crime or family and friends concerning her moral character. Mrs.
Norton warns her, "all your friends are too ready to believe that things
are not as they should be" (1258). Even her mother refers to "her
crime" (1156). A novice employed by the Harlowes to investigate
Clarissa's "life and conversation" produces a negative report based on
"conjectural scandal" (1290), even suggesting that Clarissa is having an
affair with Belford.
Anna is prepared to testify and Hickman may well support her
testimony but they can only relate what Clarissa has recounted to
them. The only witnesses who can testify to the essential evidence of
penetration and emission are Mrs Sinclair and Lovelace's servants.
Zomchick objects, "would the testimony of the likes of Mrs Sinclair, a
notorious brothel-keeper, convince a jury?" (98). Perhaps not, but it can
hardly be assumed that Lovelace would be unable to produce other
servants willing to testify for a fee. He tells us, "All the house [is] in my
interest, and everyone in it...engaging to intimidate, and assist, as
occasion shall offer" (945).
Servants were frequently used as witnesses because of their
privileged position in observing their employers.^^ The crim.con. case
brought by the Duke of Norfolk against John Germaine in 1692
Stone notes that some servants kept written notes concerningsuspicious behaviour for future
use as blackmail or in court. See Road to Divorce, 211-27.
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provides a useful example of such testimony. Margaret Ellwood, a maid,
describes spying on her mistress: "I...looked through the key-hole...and
saw them go to bed." She is asked, "Had they no curtains?" but replies
shamelessly, "Yes, my lord, they had; though they were drawn on both
sides the bed, they left them open at the foot." She testifies that she saw
Lady Norfolk "upon the stools in an ill posture, Mr Germaine's
breeches were down; he pulled them up, and laid his hand on his
sword, saying, "God damn you for a whore, how have you the
impudence to come here?" My lady bid him kick me down; he scattered
some concerns, that is, man's nature, on the boards."^^
Given that Clarissa has no supporting medical evidence, this is
precisely the sort of testimony she would need. It is also presumably
the kind of testimony she would wish to avoid: "I would sooner suffer
every evil (the repetition of the capital one excepted), than appear
publicly in a court to do myself justice" (1019). Anna criticizes
Morden's "indelicacy" in being prepared to discuss "the nature of the
proof of the crime" (1314) but it is exactly this kind of "indelicate"
matter which the law requires them to consider.
Blackstone notes the potential difficulties in rape prosecutions: "if
[the victim] be of evil fame, and stand unsupported by others; if she
concealed the injury for any considerable time after she had opportu
nity to complain; if the place, where the fact was alledged to be
committed, was where it was possible she might have been heard, and
she made no outcry; these and the like circumstances carry a strong, but
not conclusive, presumption that her testimony is false" (4:213-4).
Jacob explains, "a Woman's positive Oath of a Rape, without
concurring Circumstances, is seldom credited". If Clarissa's family did
not support her she would be vulnerable, particularly if Lovelace paid
witnesses to present her as "of evil fame...unsupported by others" in
testimony. For Clarissa, reputation is not simply a moral issue but a
potential legal disadvantage. Blackstone explains that "the credibility of
[the victim's] testimony" (4:213) is to be determined by the jury:
Clarissa would be as much on trial as Lovelace.
Lovelace has manipulated the situation so that Clarissa has lived
in a "horrid brothel" (994) with him, allowing him to pass her off as his
wife. Clarissa is clearly worried about the effect this may have on a

' State Trials, 12:930,903-4.
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court case: "when it came to be seen that I...had not been able to avoid
living tmder one roof with him for several weeks...without complaint"
(1253). Clarissa's uncle provides an example of how badly her behav
iour may. be viewed: "You lived several guilty weeks with one of the
vilest fellows...at bed as well as board no doubt" (1195).
Lovelace is careful to establish written evidence such as letters
addressed to "Mrs Lovelace" and an affidavit signed by witnesses at the
dinner for Miss Partington confirming that Clarissa does not deny that
she is his wife. He keeps "drafts and copies of letters relating to this
affair" in his closet, clearly aware of the potential legal advantages:
"what a poor hand would this charming creature...have made of it in
a court of justice against a man who had so much to say, and to show for
himself" (1287). In addition, he establishes witnesses to his apparent
good behaviour: "Everyone bear witness, that I offer not violence to
this beloved creature" (935).
Further problems could be created by Clarissa's failure to report
the rape immediately: she is raped on June 12th and escapes from Mrs.
Sinclair's on June 28th but she does not go to a magistrate. Blackstone
notes that although "there is no time of limitation fixed...the jury will
rarely give credit to a stale complaint" (4:211-2).
The use of drugs is crucial to the case: they ensure that Clarissa is
unable to cry out during the rape and produce a "strange delirium"
(1011) which prevents her from bringing an official complaint for some
time. When she recovers sufficiently, she attempts to escape but is
prevented by "iron rails before the windows". She appeals to passers-by,
"For the love of God...a poor, poor creature...ruined" (905) and they
call a constable. Lovelace invites the constable and some of the
"mobbish inquisitors" into the parlour and tells Mrs. Sinclair, "produce
one ofthe nymphs, onion-eyed...andlet her own herself the person: the
occasion, a female skirmish; but satisfied with the justice done her"
(906).
This scene demonstrates Lovelace's manipulative skills and the
loyalty of his confederates, further establishing Clarissa's vulnerability.
Jacob notes some of the many difficulties in proving rape: "If a Man can
prove himself to be in another Place, or in other Company, at the Time
she charges him with the Fact...if she is wrong in the Description of the
Place, or swears the Fact to be committed in a Place whereto it was
impossible the Man could have Access." Lovelace would presumably
have no difficulty in arranging an alibi but the main problem is that
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Clarissa was so badly affected by drugs that she does not know exactly
what happened: "I was so senseless that I dare not aver that the horrid
creatures of the house were personally aiding and abetting" (1011). Her
testimony would not be sufficiently specific or coherent to persuade a
skeptical jury. Clarissa is aware that "Little advantage in a court
(perhaps bandied about, and jested profligately with) would some of
those pleas in [her] favour have been, which out of court, and to a
private and serious audience, would have carried the greatest weight,"
for example "the infamous methods to which he had recourse" (1253)
by drugging her.
Flynn demonstrates that Clarissa's case would be unlikely to be
successful by considering it in relation to the trial of Lord Baltimore for
raping Sarah Woodcock. Despite medical testimony supporting
Woodcock, the jury acquitted Baltimore due to circumstantial evidence
such as Woodcock not showing any sign of distress while living with
him.^'
Lovelace knowsfrom experience that he need not fear legal redress
seriously. He denies raping anyone, "Ishould be loath to be put to such
a strait. I never was" (2:148). Yet he seems to have a very idiosyncratic
interpretation of the word "rape": "there may be consent in struggle"
(557). He argues that Miss Betterton "was taken from me against her
own will" and so "her friends, not I, committed the rape" (2:148). Miss
Betterton died "in childbed" and yet Lovelace fears no redress, "no
process begun in her lifetime; herself refusing to prosecute. Pretty
circumstances...to found an indictment for a rape upon!" (495).
Lovelace may be referring to the fact that "personal actions," "such as
one Man brings against another...on Account of any Offence or
Trespass...die with the
Lovelace shows little respect for the law: "Nothing but the law
stands in our way...and the opinion of what a modest woman will
suffer, rather than become a viva voce accuser, lessens much an honest
fellow's apprehensions on that score" (896-7). He imagines Belford's
objections to raping Mrs. Howe, Anna, and Clarissa: "shall we not be
in danger of being hanged for three such enormous rapes?" and states
confidently, "Yes, to be sure, when caught. But is there any likelihood

^ Carol Flynn, Richardson; A Man of Letters (Princeton: Princeton University Press, 1982),
111-12.
" Jacob, New Law Dictionary, under "action."
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of that?". He seems to speak from experience, "have we not been in
danger before now, for worse facts?" asserting confidently, "The
country is more merciful in these cases than in any others" (2:421).
Lovelace imagines a court scenario, reveling in the potential for
drama and self-display: "even the judges, and the whole crowded bench,
will acquit us in their hearts; and every single man wish he had been
me!—the women, all the time, disclaiming prosecution, were the case
to be their own" (2:422). Continuing his self-dramatization, he writes
with heavy symbolism: "I shall have a dozen or two of young maidens,
all dressed in white, go to court to beg my life" (2:424).
Lovelace refers to the imaginary trial as a "raree-show," imagining
"shoals of people following" (2:423). His vision is an extreme version
of reality: such a rape trial would indeed attract a great deal of publicity
and a large "audience." Court proceedings, whether at the county
assizes or Westminster itself, attracted spectators from a wide social
spectrum. Hay notes that nobles, "Tradesmen and labourers journeyed
in to enjoy the spectacle, meet friends, attend the court and watch
executions. Trials concerning sexual crimes were reported with eager
attention to every scandalous detail in a manner which would draw
blushes from all but the hardiest twentieth-century tabloid journalists
and followed by the public as zealously as many soap operas are today;
indeed, they had all the same ingredients.^®
Lovelace does not simply rely on personal charm in the face of the
law. He confidently asserts, "There is no fear of being hanged for such
a crime as this, while we have money or friends" (11,424). Clarissa writes,
"had the prosecution been carried on to effect, and had he even been
sentenced to death, can it be thought that his family would not have had
interest enough to obtain his pardon for a crime thought too lightly of"
(1253). Zomchick provides an interesting consideration of Clarissa's
probable chances in a prosecution against Lovelace but he underesti
mates what Castle refers to as "the institutionalized advantages of

^ Albion's Fatal Tree: Crime and Society in Eighteenth-Century England, ed. D. Hay, P. Linebaugh (London: A Lane,, 1975), 27.
See Hans-Jurgen Liisebrink, "Les Crimes Sexuels Dans Les 'Causes Celebres,"' LeXVIIIieme
Siecle 12 (1980): 153-62; Peter Wagner, "Trial Reports as a Genre of Eighteenth-Century
Erotica," British Journal for Eighteenth-Century Studies 5 (1982): 117-21; Peter Wagner, "The
Pornographer in the Courtroom," in Sexuality in Eighteenth-Century Britain, ed. P.-G. Bouce
(Manchester: Manchester University Press, 1982), 120-40.
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patriarchal power" (193), something Richardson's characters are all too
conscious of.''
Lovelace is clearly aware of the legal bias in favour of the aristoc
racy; as Blackstone explains, "in criminal cases a nobleman shall be tried
by his peers" (1:401). Lovelace confidently expects, at worst, "taking
[his] pleasure abroad" (2:424-5) in exile and comments that if they are
convicted they need only "make over [their] estates, that the sheriffs
may not revel in [their] spoils" (2:424), referring to the seizure of the
estates of felons and exiles.
Lovelace is not being unrealistic when he comments, "Westminster
Hall," the chief English court, "affords every day as confident defences
as mine" (1031). Real examples bear this confidence out: Lord Baltimore
was indicted for rape but acquitted by his peers. He may have been
innocent but he did judge it necessary to leave the country. Colonel
Charteris was found guilty of raping a maidservant but was only
imprisoned for a few years, despite the fact that rape carried the death
penalty. He was ultimately pardoned by the King.
It is perhaps significant that Charteris raped a servant: poor
women's virtue was consistently regarded as less important than that
of aristocratic ladies because their chastity had no value in terms of the
inheritance cycle. Richardson exposed his society's economic evalua
tion of virtue in Pamela: "poor peoples virtue is to go for nothing." Sir
Simon articulates upper class attitudes to rape of the lower classes,
arguing that Mr. B "hurts no family by trying to seduce Pamela.'^ In
contrast, Polly refers to the rape of Clarissa as "the vilest of rapes on a
person of condition" (965). The gravity of Lovelace's crime rests on
Clarissa's status as heiress, rather than on personal injury, as Pamela
and Clarissa see it.
Lovelace and Clarissa are representative not so much "of different
social classes" as Brissenden suggests, although there is clearly an
element of this, but of different "legal classes." As a privileged male,
Lovelace belongs to the legislating classes, but Clarissa, as a woman,
belongs to a kind of sub-class in law, on a par with children and
lunatics, with no individual legal identity. While unmarried and under

" Zomchick, Family and The Law, 96-99.
" Samuel Richardson, Pamela: or, Virtue Rewarded (1740), ed. Peter Saber (Harmondsworth:
Penguin, 1985), 172.
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twenty-one," a woman's legal identity was vested in her father; when
she married, it became part of her husband's. Blackstone explains: "the
very being or legal existence of the woman is suspended during the
marriage" (1:442).
Richardson is careful to be accurate in terms of law, indicating the
importance of the legal context both to the rape and to Clarissa's
position as a woman. The rape is of course a real assault but it also
enables Richardson to expose a legal system which denies the majority
of women an individual legal identity, reducing them to an aspect of
masculine property." The symbolic nature of the rape has been
variously interpreted but its legal context has been largely ignored,
despite the fact that it is essential to imderstanding contemporary
attitudes to women and thus to appreciating Richardson's own position
which, though far from radical, reveals itself to be sympathetic. As
Eaves and Kimpel point out, "What a man shares with his class and age
is...important, and at least as important are his own variations on the
common theme" (54).
In the relationship between Lovelace and Clarissa, we witness a
dramatization of an eighteenth-century "battle of the sexes," polarized
by the law. Lovelace appropriates the language of patriarchal law,
aware of its absurdities but keen to exploit the advantages it gives him.
Clarissa, on the other hand, resenting her vulnerability under the law,
seeks to assert her rights as an individual. Her stance is both political
and profoundly spiritual, her sense of individual moral responsibility
clearly rooted in biblical teaching. Through Clarissa's experience,
Richardson challenges the legal view of rape as an issue of masculine
property by emphasizing the element of personal injury. In so doing,
he promotes a profound questioning of the law and its ethics.

" Clarissa is nineteen.
Unmarried women over twenty-one and widowswere recognized as havinga legal identity but
if they married it was subsumed into that of the husband.

